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EDITORIAL NOTES 


Ir iS APPARENT that the coming Legislature will have a great number of 
bills introduced to alter present conditions concerning the Courts of this 
State, not to say matters of practice, and also on various subjects relating 
to State Departments, offices, ete., some of which, if changed, must be by 
Constitutional amendments. As to such amendments it would seem that 
the only lawful method to bring them before the people is the slow one 
as laid down in Article IX of the Constitution. Nevertheless the Legis- 
lature alone cannot be trusted to formulate amendments without political 
bias. The better way is, first, to have a Commission of both high class 
lawyers and business men appointed, who, consulting with the Judicial 
Council as now established and using their best brains for remedying 
existing evils outside of purely judicial topics could recommend what 
amendments the Legislature should lay before the people for adoption. 
Concerning the Courts, etc., we publish elsewhere the views of the large 
Committee of the Mercer County Bar, although there are many questions 
their report does not touch. It is clearly a vast problem to know what 
to do with the congestion of litigated matters in the Courts, since present 
facilities for clearing calendars are wholly insufficient. More Judges, 
whether permanent or temporary, appear to be required, but such will 
not put in the background all the evils that seriously confront the public 
welfare. Automobile matters, the increase of crimes, the cost and fre- 
quency of elections, the unnecessary number of State and municipal 
office-holders, the multiplicity of laws and amendments thereto, the matter 
of taxes, the required annual sessions of the Legislature; such are only 
some of the important things that are discussed in the press and in 
common conversation, and they are not such as politicians in or out of the 
Legislature will rightly handle. 





On some points above noted and on others not specifically referred 
to, we have pretty strong convictions, namely : 
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1. As automobile accidents and litigation as a result are likely to 
continue and perhaps increase, it would appear that in every county in 
the State there should be one special Judge, sitting all the year except 
during August, to hear quickly and determine such cases, without a jury. 

2. The grand jury should be abolished and prosecutions begun by 
the Prosecutor of the Pleas on information instead of indictment. 

3. Petit juries also to be abolished in civil cases and to be called 
only in criminal matters in cases of felony, and then to be specially called 
by one Jury Commissioner to be appointed in each county by the Supreme 
Court Justice holding the Circuit. Verdicts of juries to be by agreement 
of three-quarters instead of unanimity. 

4. Fewer appeals permitted in civil cases, and the abolition of 
defenses in criminal hearings and appeals that are merely technical. In 
criminal appeals the appellate Court to examine the evidence and be 
authorized to increase or decrease penalties without returning the cause 
for a retrial below. 

5. A consistent reduction in the number of State and municipa! 
office-holders, and such salaries as will induce our best citizens to take 
and hold office. 

6. A biennial session of the Legislature, restricted in length to twe 
months, and only to be called in special session under circumstances ot 
real emergency, such as war, calamity, etc. 

Judges not to be supplanted in office for political reasons. 

Publicity given to pardons, i. e., the evidence which constrains 
the Court of Pardons to pardon offenders who are committed to the 
State Prison. 

9. Primary elections, if continued (and we have little faith in them 
to be held not more than two months before the Fall election. 

In the foregoing we do not touch the matter of the reformation of 
the high Courts, because, if needed, that requires deep consideration on 
the part of the Judicial Council or any Commission that may be formed 
to deal with it. But on the general propositions above set forth we shall 
be pleased to have communications from any of our readers who will 
seriously consider them, whether pro or con. 





Not only the American Bar Association but, practically, all the 
State Bar Associations of this country have passed resolutions urging 
the adherence of the United States to the World Court. We have never 
seen any reason against it that would justify opposition on the part of 
Congress. That Court could very properly consider such a question as 
the right of Japan to take the position it has as to Mongolia. It could 
not decide a purely War question, but as Japan and China disagree upon 
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certain treaties, the Court could and should be called upon to interpret 
them. What is known as “The American Foundation,” founded by the 
late Edward W. Bok, with headquarters in New York City, is doing a 
fine work in publishing reports from Bar Associations in every State 
favoring the World Court, and it seems inconceivable that the incoming 
Congress can stand in the way. 

We publish in our department of “Miscellany” the letter Mr. 
Justice Parker sent to the Jury Commissioners of Bergen county. Like 
Mr. Justice Daly, he believes that office-holders and politicians do not 
belong on juries, either on Grand or Petit ones. The fact is that, so 
long as juries must be selected for Court terms, there should be but one 
Commissioner, he to be appointed by the Supreme Court Justice holding 
the Circuit. In no other way can proper jurymen be selected. 





The State Water Policy Commission, created by an Act of 1929 
(Chap. 267 of the Laws) seems to have made a determination that what 
is known as the North Jersey Supply System should be founded upon 
a site for an enormous dam in Hunterdon and Morris counties, which 
would flood over some thousands of acres, wiping out about 800 homes, 
with churches, schools, dairy and lumber plants, farms, etc. The villages 
of Califon and Long Valley (formerly German Valley) would disappear. 
This proposition runs counter to the plan of the other North Jersey 
Water Supply District Commission, which has considered a dam in 
that part of Somerset county known as the Chimney Rock region 4s more 
feasible. Whatever the result, no great reservoir of water can be made 
in either of the counties named without immense cost and much hardship 
to residents. Nevertheless the water question is soon to be a most im- 
portant one to the dwellers in the cities of North Jersey, and like the 
subject of pollution in streams, must be taken care of within the next 
few years. 





A Committee of the New York County Lawyers Association recently 
proposed that aspiring candidates for the profession of the law should 
have a pre-examination as to character and fitness before enrolling their 
names as law students. This would be a drastic change in the practice in 
all States so far as we are aware. This first examination would not inter- 
fere with a final examination before actual admittance to the Bar, but 
would be intended to keep many unworthy persons out of the profession 
altogether. A similar rule in New Jersey might well be tried. No proper 
person desiring to study law could well object to it. 
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Dr. William B. Gourley, of Paterson, although yet not seventy-five 
years of age, but well entitled to be called the Dean, or approaching Dean, 
of the Bar of that city, honored himself as well as the city of Paterson, 
in making a real oration there recently, when, apparently, so insignificant 
a spot was chosen for a bronze memorial as that where an old spring 
To him and to old Patersonians the once-called 


formerly gushed forth. 
Dublin Spring was something never to be forgotten, and this shows 
how pleasantly the Doctor spoke of it. 
extract from the beginning of his address, which is better reading than 


\Ve have space only for a brief 


some modern law briefs: 


“We have come to mark in enduring bronze a historic site. The city 

is but of yesterday when compared with the Dublin Spring. Here its 
sparkling water flowed before the beginning of recorded time. Here, 
I have no doubt, the young Indians refreshed themselves upon their 
return from the chase. Its fame has grown with that of the city and we 
like to think that they are inseparably associated. Mankind has ever 
cherished an abiding love of springs and fountains as indispensable for 
the preservation of human life. Wars have been waged for them. Poets 
have sung about them. Sculptors have carved those beautiful well-heads 
that still delight the eye. Family life for centuries has centered about 
them. It was so here. When the water of this silver spring was with- 
drawn from the sunlight, a pump was placed here. It was not so pic- 
turesque. It was a witness of the celebration of the first charter of 
the city and survived almost to the metropolitan splendor of the present 
day. 
“The elder statesmen settled affairs of state about the pump. The 
gossips told their stories here. Who can ever forget the cooling draught 
when on his way home from school? Nor is he likely to forget if he was 
captured by larger and stronger boys and held under that miniature 
Niagara! That was a popular summer pastime. I cannot be expected to 
disclose whether I received such a baptism, but I am quite free to admit 
that I shared in other ablutions. When a group of girls gathered here on 
a summer day the young men were not far away. Ah, those muslin 
dresses and those fairy figures! This generation can have but a faint 
conception of that exquisite picture. It was missed much. When one 
of those visions did not disdain your bashful offer to pump for her. 
you ascended at once into paradise. 

“What manner of men and women were these who settled here? 
They were a strong, robust and masterful race of undaunted courage. 
virile and industrious. They gave full proof of their vigor and activity. 
Incessant labor did not deprive them of their native humor, their genial 
cast of mind or the joy of life. They were not of that fashionable world. 
They were of simple tastes, but they had many qualities from which 
leaders are made and that were a great asset to the State. They looked into 
the future with high hopes for the advancement of their sons in the com- 
mercial and professional worlds. They spared no labor for this accom- 
plishment. Their sons moved forward in the battle of life, and many 
attained distinction. From this district came eminent figures in the great 
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world of affairs, leaders in many lines of human achievement, Mayors of 
the city, Judges of our Courts, indeed, Judges of the Court of Last 
Resort in some of our sister States. 

“The old race that was dominant here no longer stands as high in 
percentage of population as in former days. Other races now share the 
seats of the mighty. May they be as loyal to the Republic as those citizens 
of an older day, who have passed from the scene!” 





The main portion of the “Columbia Law Review” for November 
is taken up with articles upon the active life and legal work and decisions 
of Mr. Justice Brandeis, of the Supreme Court, the excellent excuse 
being that he has passed his 75th birthday and, like Mr. Justice Holmes, 
remains in his prime as to labors and efficiency. The foreword is a fine 
bit of praise by Chief Justice Hughes. The three main articles on the 
Justice are illuminating for various reasons. 





RES IPSA LOQUITUR 


The phrase, “res ipsa loquitur,” which literally means “the thing 
speaks for itself,” is used in negligence cases referring to the method of 
proof of general negligence as distinct from proof of specific negligence. 
This doctrine is a qualification of the general rule that negligence is not 
to be presumed but must be affirmatively proved. Negligence of the 
defendant cannot be inferred or presumed from the mere happening of 
an accident. Bahr v. Lombard, Ayres & Co., 53 Law 233. However, 
the law by virtue of the doctrine recognizes that an injury may occur 
under such circumstances that it may be sufficient to establish prima facie 
the fact of negligence without further or direct proof thereof. 

The leading case on this maxim in New Jersey, followed by al] the 
later cases in the State, is Mumma v. Easton & Amboy R. R. Co., 73 
Law 653. In this case, the plaintiff was driving his horse and carriage 
over a bridge. The defendant’s servants, while in charge of a locomotive 
engine passing under the bridge, caused the engine whistle to be sounded 
and steam emitted suddenly and without reason, and, as a result, the 
horse overturned the carriage, injuring the plaintiff. Justice Green, in 
an elaborate opinion, speaking for the Court of Errors and Appeals, 
stated the maxim of res ipsa loquitury in these words : 


“This principle is that when through any instrumentality or agency 
under the management or control of a defendant or his servants there 
is an occurrence, injurious to the plaintiff, which, in the ordinary course 
of things, would not take place if the person in control were exercising 
due care; the occurrene itself, in the absence of explanation by the de- 
fendant, affords prima facie that there was want of due care.” 


Carefully dissecting this statement we perceive the following elements : 
(1) an agency or instrumentality or agency under the control or manage- 
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ment of the defendant or his servants; (2) an extraordinary occurrence ; 
(3) lack of due care; (4) injury to the plaintiff, resulting in a prima 
facie case of negligence 

The reason or theory of the doctrine of res ipsa loquitur is based 
upon the fact that the management and control of the agency which pro 
duced the injury is exclusively vested in the defendant, who, possessing 
the superior knowledge or means of information as to the cause of the 
accident, should be required to produce evidence in explanation. — It 
must appear in conformity with the rule that the agency or instrumentality 
which caused the injury was exclusively in the possession and under the 
control of the management. In the recent case of Warshawsky v. Nevins 
Bus Co. 153 Atlantic 114, a passenger on defendant's bus became ill 


from the effects of monoxide gas when the bus passed through a tunnel 
The Supreme Court held that the doctrine did not apply, as the plaintit 
failed to show that the injury was caused by any instrumentality unde: 
the control of the defendant or his servants. 
in order for the plaintiff to be successful in showing that the doctrine 
applicable to his case, it is of the utmost importance that he prove wha‘ 
caused the accident. If there is no proof of any fact by which the con- 
duct of the defendant can be ascertained, there is nothing for a jury 
to pass upon. Adriance v. Schenck Bros., 95 Law 185. The doctrine o% 
es ipsa loguitur is applicable only where the thing shown speaks of the 
negligence of the defendant, not merely of the happening of the accident 
Paynter v. Bridgeton & Trac. Co., 67 Law 610. 
In Conover v. Del., Lack. & W. R. R. Co., 92 Law 602, the plaintiff 
g from a train, caught her heel on the platform and fell bu 
»w what caused her to fall. As the plaintiff failed to show 
? the injury. the trial Court directed a verdict in favor of the 
The Court of Errors and Appeals affirmed the decision of 
urt. and Justice Kalisch, in delivering the opinion, said: 


ell-considered cases resting upon the application of the doctrine 
loquitur, as tending to establish prima facie negligence and 
liability was upheld, it will be invariably found that in every in- 
> there was an essential element present, that is proof of the existence 
cause or thing which was alleged to have been the negligent act 


Sm. 4 Se 


winch | pre inced the ¢ inj ury, or — of such facts from which the existence 


that could ibe | properly drawn, and that such negligent 
producing the injury was in the possession of and under 
management of the person charged with negligence or 


where the plaintiff was nonsuited because of failure to 
e Garland v. Furst Store, 93 Law 127 


of the sccident ar 
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(slipping on smooth floor), and Taylor v. Roth & Co., 102 Law 7o2 (slip- 


ping on floor of butcher store). 

There must be some unusual occurrence which would not have hap 
pened but for the lack of due care on the part of the defendant in order 
that the maxim apply. A mere fall is not such an occurrence. Garland 
v. Furst Store, 93 Law 127. However, some illustrations of happenings 
not in the ordinary course of events are: Excelsior Electric Co. v. Sweet, 
57 Law 224 (fall of electric street lamp) ; Sheridan v. Foley, 58 Law 230 
(fall of brick) ; Consolidated Trac. Co. v. Thalheimer, 59 Law 474 (fall 
of passenger by a “lurch” of trolley car); Higgins v. Goerke-Kirch Co., 
gi Law 404 (fall of ice-box lid); Law v. Morris, 102 Law 650 (fall of 
plaster from ceiling) ; Zboyan v. City of Newark, 104 Law 258 (fall of 
skylight) ; Taylor v. Berner, 146 Atlantic 674 (explosion of bottle of 
vichy); Winter v. Blum’s Inc., 147 Atlantic 387 (fall of chandelier ). 
The Courts applied the doctrine of res ipsa loquitur to all the aforemen- 
tioned cases, as in each case there was an unusual occurrence coupled with 
the other elements making the rule applicable. 

The general rule is that where the plaintiff has established a pre- 
sumptive or prima facie case of negligence by virtue of the doctrine of 
res ipsa loquitur, it is incumbent upon the defendant, if he wishes to avoid 
the effect of the doctrine, to introduce evidence to explain or overcome 
the presumption that the injury was due to negligence on his part. Winter 
v. Blum’s Inc., 147 Atlantic 387. Where the maxim applies, the most 
that is required of the defendant is explanation, not exculpation; and if 
the explanation leaves the minds of the jury in equipoise, the defendant 
is entitled to a verdict because the plaintiff has failed to prove his case by 
the weight of the evidence. Hughes v. Atlantic City Railroad Co., 85 
Law 212. 

The importance of the rule which finds expression in that maxim is 
found in the province of the trial Judge and not in the province of the 
jury. He is called on in the first instance to say whether there is any 
evidence of negligence to go to the jury; in the absence of direct evidence 
he may, in cases where the maxim applies, hold that the circumstances 
are such as will, unexplained, permit the jury to draw the inference of 
negligence; but that inference is still one for the jury and not for the 
Court. They may not believe the witnesses; the circumstances may be 
such that the jury will attribute the injury to some cause with which 
the defendant has nothing to do; they may find the inference of negligence 
too weak to persuade their minds; they may think a reasonably prudent 
man would have been unable to take precautions to avoid the injury; 
and in any event they may render a verdict for the defendant. This is 
within their province even when there is no explanation by the defendant. 
When there is such explanation, it is for the jury to decide just as in the 





2 THE NEW JERSEY LAW JOURNAI 


-~ 
a? 


ordinary case of whatever kind, what the actual facts are and what infer- 
ence should be drawn therefrom. Hughes v. Atlantic City Railroad Com- 
pany, 85 Law 212. 

The Courts of New Jersey, as evidenced by the late cases above 
mentioned, follow strictly the application of the rule, All the elements 
of the doctrine must be shown by the plaintiff in order that it be applicable. 
Che Courts still hold that the accident must be an unusual occurrence 
such as would not happen in the ordinary course of events. 

However, in other States recent decisions tend to broaden the rule. 

An illustration is the late Kentucky case of Watson v. Pullman Co., 
S. W. (2nd) 430, where a passenger in a Pullman sleeping car stumbled 
aver a “step-box” standing in the aisle of the vestibule of the car. The 
Court held that the doctrine of res ipsa loquitur applied as “the step- 
box was under the exclusive control of the carrier, and the accident was 
one which would ordinarily not have happened if its agent, the porter, 
had exercised proper care.” It is doubtful whether the New Jersey 
Courts would extend the application of the expressions, “unusual occur- 
rence” and “exclusive control” to a set of facts as in the above Kentucky 
How far the New Jersey Courts will go in the future in the apph- 
psa loquitur yet remains to be seen. 


case. 
cation of the maxim of res? 


Atlantic City, N. ]., Nov., 1031. NATHAN GOLDBERG 


ABOLITION OF GRAND JURY AND WAIVER OF JURY TRIAL 


{The following is a portion of a clearly stated article in the October number 


tf the “United States Law Review.” The subject is one which concerns many 

these days when cumbersome and uncertain jury trials, as well as the whole subject 
of indictments by a grand jury are being considered and argued.—EpiTor]. 

years ago, the late William Howard Taft declared that the 

of the criminal law in the United States was a “disgrace 

We recall the statement first, we believe, when Mr 

sretary of War in the Cabinet of President Roosevelt, prior 

he had been Assistant Prosecuting Attorney of Hamilton 

. O} Judge of the Superior Court of Cincinnati, Solicitor-Gen- 

the United States, Judge of the United States Circuit Court, and 

1 of the Law Department of the University of Cincinnati. Mr. Taft 

repeated this criticism when President of the United States, and reiterated 

it several times after he became Chief Justice of the United States Su- 

preme Court. The dictum thus became a sort of slogan for criminal 

law reform. and has heartened reformers. 

Among other items, special consideration has been given by crime 

commissions and committees of lawyers engaged in working out plans 

for the improvement of the criminal law and its adiainistration, to pro- 
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posed reforms in the procedure of indictments for and the trial of felonies. 
These proposals involve the right of waiver of jury trial and the abandon- 
ment of the Grand Jury system, substituting for the latter an indictment 
by the public Prosecutor upon an “information” filed by the complainant. 
One of a recent series of articles in the New York Evening Post, entitled 
“How New York Can Smash Its Gangs,” claimed superiority for the 
State of Wisconsin, in the speedy and efficient administration of criminal 
justice, and attributed much of that State’s success in speeding up criminal 
trials to the adoption of these reforms. 

However this may be, and despite certain defects, the jury system has 
been praised not only by such famous jurists as Fortescue, Coke, Hale, 
Blackstone and Stephen, who spent many years working with juries, but 
also by so eminent a foreign critic of Anglo-Saxon and American juris- 
prudence as DeTocqueville. Not only has the system been praised be- 
cause it has acted as a check upon arbitrary judicial and administrative 
power; because “‘their findings create no precedent; and thus they can 
decide hard cases equitably without making bad law”; because juries 
frequently have a marvelous faculty for arriving at just decisions; be- 
cause the system enables the Judge to preserve his judicial attitude avoid- 
ing any odium whatever by the verdict of the jury and thus preserving 
the dignity of the Bench; because it permits the application of the touch- 
stone of contemporary common sense to the law; but also because the 
jury itself is educated by the part which it is required to take in the 
administration of justice. 

The jury system has the advantage of teaching the members of the 
jury to cultivate a judicial habit of mind. It makes them feel that they 
owe duties to society, and that they have a share in its government. It is 
this education of the members of the jury that DeTocqueville regarded 
as one of the most valuable consequences of the system. 

Both the right to jury trial and the right to indictment by a grand 
jury as a prerequisite to prosecution for a felony are preserved inviolate 
in the Constitutions of most of the States. The State Constitution of 
New York, for example, by Article I, Section 2, provides : 

“The trial by jury in all cases in which it has been heretofore used 
shall remain inviolate forever; but a jury trial may be waived by the 
parties in all civil cases in the manner to be prescribed by law.” 


Article I, Section 6, of the same Constitution reads: 


‘No person shall be held to answer for a capital or otherwise infamous 


crime . . . unless on presentment or indictment of a grand jury. 


The Constitution of the United States also perpetuates the grand 
jury and the right to jury trial in similar terms, by Amendments V and V1, 
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Amendments held by the United States Supreme Court to be directed 
only toward the Federal and not toward the State administration of justice. 
It is interesting to note that, while of the forty-eight States thirty- 
five, by their Constitutions or statutes, have provided for the waiver of 
jury trial in misdemeanor cases, several making no provision for jury 
trial of a misdemeanor unless demanded by the accused, only nine States 

have seen fit to permit the waiver of jury trial in felony cases. 
As to the right to waive a jury in felony cases where the right to 


jury trial is preserved by constitutional provision, there is a sharply 


divided conflict of authority. On the one hand is the school of thought 
which holds that jury trial in such cases is a iundamental jurisdictional 
part of the judicial structure which cannot be waived unless the Con- 
stitution should be so altered as to permit waiver. (Cancemi v. People. 
18 N. Y. 128; Pierson v. People, 79 N. Y. 424: People v. Cosmo, 205 
N. Y. a1; People ex rel. Battista v. Christian, 249 N. Y. 314). 

The leading case in support of this view is Cancemi vy. People, supra 
In that case Cancemi was indicted for the crime of murder. After a 
jury had been impaneled and sworn and the trial begun, under a stipula- 
tion made by the prisoner and his counsel and counsel for the people, and 
with the express consent and request of the prisoner, a juror was with- 
drawn and a verdict was subsequently rendered by the remaining eleven 
jurors. In reversing a conviction based upon this verdict, the New 
York Court of Appeals expressed the following views: 


“The State. the public, have an interest in the preservation of the 
liberties and lives of the citizens, and will not allow them to be taker 
away ‘without due process of law’ (Constitution, Article I, Sec. 6), when 
forfeited, as they may be, as a punishment for crimes. Criminal prosecu- 
tions proceed on the assumption of such a forfeiture, which, to sustain 
them, must be ascertained and declared as the law has prescribed. Black- 
stone (Vol. IV, 189) says: ‘The King has an interest in the preservatior 
of all his subjects.’ . . . Objections to jurors may be waived; the Court 
may be substituted for triers to dispose of challenges to jurors; secondary 
in place of primary evidence may be received; admissions of facts are 
allowed ; and in similar particulars, as well as in relation to mere forma! 
yroceedings generally, consent will render valid, what without it would 
be erroneous. A plea of guilty to any indictment, whatever may be the 
grade of the crime, will be received and acted upon if it is made clearly 
to appear that the nature and effect of it are understood by the accused 
In such a case, the preliminary investigation of a grand jury, with the 
admission of the accused in the indictment, is supposed to be a sufficient 
safeguard to the public interests. But when issue is joined upon an 
indictment, the trial must be by the tribunal and in the mode which the 
Constitution and laws provide, without any essential change. The public. 
officer prosecuting for the people has no authority to consent to such a 
change, nor has the defendant. . . . It would be a dangerous innovation. 
im reference to criminal cases, upon the ancient and invaluable institution 
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of trial by jury, and the Constitution and laws establishing and securing 
that mode of trial, for the Court to allow of any number short of a full 
panel of twelve jurors, and we think it ought not to be tolerated.” 


Taking a flatly opposite viewpoint are those authorities which hold 
that the right to jury trial is merely a privilege created for the protection 
of the accused which the accused may waive, just as he may waive other 
privileges and assuming the position that there is no more reason to bar 
the waiver of jury trial than there is to bar a plea of guilty on the part 
of a person accused of crime. 

A decision fairly representative of others to the same effect, is State 
v. Kaufman (51 Iowa 578, 2 N. W. 275). The defendant there was 
indicted for forgery. Upon the trial, one of the jurors, being ill, was 
discharged with the consent of the defendant and the trial concluded 
with the remaining eleven. There was a verdict of guilty. Upon appeal, 
the verdict was upheld, the Supreme Court of Iowa saying : 


“A plea of guilty ordinarily dispenses with a jury trial, and it is 
thereby waived. This, it seems to us, effectually destroys the force of the 
thought that ‘the State, the public, have an interest in the preservation 
of the lives and the liberties of the citizens, and will not allow them to 
be taken away without due process of law.’ . . . It matters not whether 
the defendant is, in fact, guilty; the plea of guilty is just as effeciual as 
if such was the case. Reasons other than the fact that he is guilty may 
induce a defendant to so plead, and thereby the State may be deprived 
of the services of a citizen and yet the State never actually interferes in 
such cases, and the right of the defendant to so plead has never been 
doubted. He must be permitted to judge for himself in this respect. . . . 
Why should he not be permitted to do so? Why hamper him in this 
respect? Why restrain his liberty or right to do as he believes to be 
for his interest?” 


So, too, in the case of State v. Sackett (39 Minn. 69, 38 N. W. 773), 
the Court, after discussing the subject at some length, concluded by saying : 


“The wise and beneficent provisions found in the Constitution and 
statutes, designed for the welfare and protection of the accused, may be 
waived, in matters of form and substance, when jurisdiction has been 
acquired, and within such limits as the trial Court, exercising a sound 
discretion in behalf of those before it, may permit. The defendants hav- 
ing formally waived a juror, and stipulated to try their case with eleven, 
cannot now claim that there was a fatal irregularity in their trial.” 


(See also Commonwealth v. Rowe, 257 Mass. 172, 153 N. E. 537; 
State v. Ross, 47 S. Dak. 188, 197 N. W. 234; State v. Tiedeman, 49 S. 
Dak. 356, 207 N. W. 153; Hack v. State, 141 Wis. 346, 124 N. W. 492). 

Whatever conflict may have existed upon the question in the Federal 
Courts has been finally settled by the decision of the United States Su- 
preme Court in the recent case of Patton v. United States (281 U. S. 276, 
74 L. ed. 854), in which it was held that where the defendants charged 
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with a felony in a Federal District Court in Oklahoma due to the illness 
of one of the jurors, consented to his withdrawal and to the rendition of 
a verdict by the eleven jurors remaining, the verdict so rendered was valid, 
despite the provisions of Amendment VI of the Constitution of the 
United States 

Although the question actually decided was the right to waive the 
presence of one of a jury of twelve, the broader question involved was 


the right to waive trial by jury generally since the reasoning justifying 


the power to waive the presence of one juror would be equally applicable 


to the waiver of the entire jury. 

In arriving at its conclusions, the United States Supreme Court, Mr. 
Justice Sutherland delivering the opinion of the Court, said in part: 

“It is contrary to the spirit of the common law itself to app'y a rule 
founded on a particular reason to a law when that reason utterly fails 
cessante ratione legis, cessat ipsa lex, The maxim seems strikingly ap 
posite to the question here under review. Among other restraints at 
common law, the accused could not testify in his own behalf; in felonies, 
he was not allowed counsel (4 Sharswood’s Bl. Com. 355, note 14), the 
Judge in such cases occupying the place of counsel for the prisoner, 
charged with the responsibility of seeing that the prisoner did not suffer 
from lack of other counsel; and conviction of crime worked an attaint 
and forfeiture of official titles of inheritance which . . . constituted in 
a large sense the reason for withholding from accused parties the righi 
of waiver. These conditions have ceased to exist, and with their disap- 
pearance justification no longer rests upon a substantial basis.” 

While this decision is binding only upon the Federal Courts and 
not upon the State Courts, it is possible, of course, that the decision of 
the highest Court of the land may have sufficient argumentative force to 
lead many of the State Courts to adopt its views and may even result in 
causing those Courts which have held opposing views to reverse themselves. 

As to the question of the constitutionality of legislation abolishing 
the grand jury or providing for the substitution of the lodging of an 
information in the place of presentment or indictment by a grand jury, 
the difficulties would seem to be even greater, for the provision in Amend- 
ment V of the United States Constitution, which has been followed in 
many State Constitutions, is mandatory, stating that “no person shall 
he held to answer for a capital or otherwise infamous crime . . .unless 
m presentment or indictment of a grand jury.” 

In the case of People ex rel. Battista v. Christian (249 N. Y. 314). 
decided as late as November, 1928. by the New York Court of Appeals, it 
was held that a conviction for burglary obtained not upon a presentment 
or indictment of a grand jury, but upon an information filed against the 
accused upon his own petition, in accordance with the provisions of 
Section 222 of the Code of Crimina] Procedure of that State, was improper 
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and the section of the code in question was held unconstitutional. Judge 
O’Brien, writing the opinion in which the entire Court except Judge 
Andrews concurred, said that the right to indictment was a public, fun- 
damental right, the exercise of which was requisite to jurisdiction to try, 
condemn and punish, which was binding upon the individual and could 
not be disregarded by him. ‘The public policy of the State,” said the 


Court, “as expressed in the Constitution takes precedence over his personal 


wish or convenience.” 

While the Courts of several of the States have by their State Consti- 
tutions substituted prosecutions by information rather than by indictment 
of a grand jury and the United States Supreme Court has sustained such 
provisions as not being in violation of the due process clause of the United 
States Constitution, (Hurtado v. People of California, 110 U. S. 516; 
Ex parte Bain, 121 U. S. 1), the presence of constitutional provisions 
such as those quoted would seem to bar any change except by constitu- 
tional amendment. 





SURVEY OF COURT AND BAR CONDITIONS BY COMMITTEE OF 
MERCER CO. BAR ASSOCIATION 


{The Mercer County Bar Association has appointed a strong Committee of 
fourteen lawyers, the Chairman being Circuit Judge A. Dayton Oliphant, to make 
a survey and report on “the congestion of the Courts, the practice of law by banks, 
trust companies, corporators, realtors and other persons not licensed and admitted 
as attorneys .. and suggesting remedies for the corrections of the evils.” Two 
lengthy reports have already been sent out throughout the State, and from them 
we quote.—Eprror]. 


CONDITION OF THE PROFESSION 


The present bad condition of the legal profession is largely due to the 
failure of the lawyers to observe the changes in the social, economic and 
industrial life, and to see that our profession and the Courts in which we 
work meet the changes as they arise, and not permit the administration of 
justice to fall into its present frightful condition in this State, because the 
effect of this is to bring condemnation on the law as a profession and the 
Courts as the tribunal in which justice is administered. The conditions 
cited below are a denial of justice to the public and a standing disgrace 
to our calling, and it is our duty to supply the remedy immediately. 


CONDITION OF THE COURTS 


We cannot agree with the view taken by our critics that the conges- 
tion of our Courts is caused by the Judges not working as much as they 
should, but we contend it is due to a large increase in litigation these 
past few years, and the Legislature has not appointed sufficient Judges 
to meet the increase. 

There have been before the Legislature bills for the appointment of 
additional Circuit Court Judges. This is a mistake. No one is able 
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to tell how many Judges we need for the normal amount of litigation. 
nor is anyone able to tell the exact amount of annual increase of litigation 
because it has been increasing over a period of ten years. The proper 
way to meet this condition is to appoint sufficient Judges temporarily, 
just as the Chancellor appoints Special Masters, to clear up the untried 
cases. Then you will see the normal increase. We estimate it would take 
thirty Judges, working about 250 days, one year to hear the untried cases 
in the county Courts throughout the State. Then we will know if we need 
any, and how many additional Circuit Court Judges. This would be the 
intelligent and economical way to meet the situation instead of now ap- 
pointing a limited number of permanent Judges. 

To appoint new permanent Judges at the present time will only 
increase the State expenses and will only provide sufficient Judges to 
hear a small per cent of the present untried cases. 

The volume of cases awaiting trial is so large that the real remedy 
is temporary Judges. The present condition should not be permitted to grow 
worse because there is some weakness in the judicial and legal system. 


SUPREME CouRT 


We do not agree with those who think that Judges are not working 
sufficiently. Look at the amount of work these Judges perform. The 
Supreme Court is composed of nine Judges who do the work of the 
Supreme Court. At least one day a week each Judge hears motions on 
practice and procedure. The Court has three terms a year, which begin 
the third Tuesday in January and the first Tuesday in May and October. 
At the opening of each term the Court is divided into three parts, com- 
posed of three members. The three parts combined hear an average of 
two hundred cases a term. Each part hears oral arguments for about 
a week each term. Then they have to read, study and confer on the 
briefs, submitted by the attorneys on each side of every case and then 
decide it and write an opinion. They also have applications for writs 
that they alone issue. In this Court alone they have about six hundred 
cases a year, and they also sit as members of the Court of Errors and 


Appeals. 
CourT OF Errors AND APPEALS 


The Court of Errors and Appeals is composed of the Chancellor, 
six Judges and the Justices of the Supreme Court, and has three terms 
a year, which begin on the first Tuesday in February and the third Tues- 
day in May and October. This Court hears an average of about 100 cases 
a term and about 100 cases are left over and not heard. They sit two 
weeks each term hearing oral arguments, then read and study the facts 
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and the briefs, confer, decide the cases and write the opinions. The 
Court of Errors and Appeals hears about 300 cases a year and this is 
about 200 less than listed. 

The above shows that the Justices of the Supreme Court between 
the work of the Supreme Court and Court of Errors and Appeals handle 
about 900 cases a year. 

The six Judges and the Chancellor work on about 300 cases a year 
for the Court of Errors, and the Supreme Court Justices handle that 
300 and the 600 of the Supreme Court, and the Chancellor while doing 
the work on the 300 cases of the Court of Errors, also directs the entire 
work of the Court of Chancery, hears Chancery cases, besides hearing 
numerous motions as head of the Court of Errors and Appeals and the 
Court of Chancery. 


CourT OF PARDONS 


The Chancellor and the six Judges of the Court of Errors and 
Appeals combined with the Governor, form the Court of Pardons, which 
meets the first Tuesday in March and September of each year to hear, 
consider and decide the applications for pardons of the inmates from all 
the penal institutions of the State. 


JUDGES 


When you consider the quantity of work that litigants and their 
lawyers bring to the Supreme Court and Court of Errors and Appeals, 
and the fact that the best work the lawyers can do is to assist the Court 
by their arguments and their briefs, it can readily be seen the work of 
the Judges is a full-sized job. 


CourT OF CHANCERY 


The Court of Chancery consists of the Chancellor and ten Vice- 
Chancellors. For at least one day a week each has to hear motions on 
procedure and other matters. Each of them separately hear trials of all 
cases referred to them, weigh the facts, read the law briefs submitted by 
each side, then decide and write an opinion on the case. Some of these 
Vice-Chancellors, to accommodate witnesses and litigants, travel to various 
counties to hear cases. 

The Chancery Court is not as congested with cases as the law Courts. 
A litigant can get a trial within three months after his case is ready. The 
reason the congestion of the Court of Chancery is not so great is because 
the Chancellor can appoint Special Masters and Special Advisory Masters 
to hear and determine the cases, whose only pay is for the actual case 
they hear. By this elastic method the Court of Chancery can keep down 
the congestion which is the present evil of the law Courts. The appoint- 
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ment of temporary Judges in the law Courts would accomplish the same 
for the law Courts as the Special Masters and Advisory Masters ac- 


complish for the Court of Chancery. 
Circuir Courts 

Phere are fourteen Circuit Judges in our Circuit Courts. At present 
there are about 15,000 cases untried. These men hear trials, with a jury, 
four days a week and the fifth day is devoted to hear motions. For an 
idea of this work, just picture yourself sitting on a Bench as Judge. The 
lawyers on each side come in to try their case, prepared on every principle 
of law and fresh on the subject, contesting and insisting their position is 
right. The Judge must decide each question raised immediately so that 
the jury can have the case to decide. Each Judge has the natural pride 
that he wants to be right. The result is most of them go home after their 
work is finished in Court, work until midnight on their books so as to 
prepare for the next day's work. This work is so trying on the health 
that it has already caused the death of three Judges within the last year 
or two. This will give the public some idea of the nature of this work. 

Those of us who are Court lawyers and attending more or less all 
Courts in the State, know there was never a time when Judges of the 
County Courts, Circuit Courts, Supreme Courts, Chancery Court and 
Court of Errors and Appeals worked as hard or gave as much service for 


their salaries as they are giving today. 


CONGESTION OF THE COURTS 


In the Supreme Court Circuit, Circuit and Common Pleas Courts, 
in 1900 there were 1,351 cases started; in 1910—1,674 started; in 1920— 
3.608 started. and in 1930—14.595 started. From 1900 to 1g10 the in- 


rease was about 20 rom IQIO to 1920 inore than double. From 
Q20 t 20 it mcreased fourtold 


the Distmect Courts of this State. in 1g00 there was 7,559 cases 


started: in 1910—15.814 started: in 1920—25,631 started, and in 1930— 

75.335 started. From 1900 to 1910 the number of cases increased about 

20 From 1910 to 1920 the increase was more than double. From 
320 to 1930 the increase was fourfold 


li this condition continues without interruption, the Courts may be 
suit, but. so far as a trial is concerned, Courts will 
be closed and justice denied, for the number of cases ahead of the last 
me started is too great for any practical administration of justice. 

rue there are many complaints about the Courts as they are at 
complaints is due to the terms of the 
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Constitution in regard to Courts and can only be remedied by amend- 
ment. In the meantime, the machinery we have could be made to work 
much better if temporary Judges were supplied in law as they are in 
equity and paid only while they are working, until the cases were disposed 
of, and then we could see what is the normal increase in litigation, and 
what is needed for speedy justice. 


Unjust Criticism 


Criticisms of many kinds can be offered of the lawyers and Judges 
and also the Courts, but it must not be forgotten they are institutions 
operated by human beings, and Judges and lawyers are human beings. 
Perfection cannot be sought in this line any more than it can in any other. 
The administration of justice like the rest of affairs in life, cannot be 
expected to function up to the ideal. If we succeed in making it tolerable, 
that is the best we can do with any group of men or institutions. No 
matter what criticism anyone has to offer of Judges, the Courts, or the 
members of the Bar, the cold, bald fact remains that there are nearly 
100,000 litigants, consisting of one plaintiff and one defendant, that are 
awaiting an opportunity to obtain justice, and that opportunity is denied. 
We maintain that the prime object of government is to see justice ad- 
ministered, and this should be done without regard to the number of 
Judges or the expense incurred. 

The salary received by Judges is sometimes the subject of criticism. 
From the salary standpoint, let us say here that Judges are just the same 
as men in all other walks in life—the higher in salary, the better the serv- 
ice, and the more economical and efficient the administration. In industry 
and in business, the most valuable men and women are those who are 
paid the high salaries. Industry has found low-paid labor, extravagant 
and wasteful— high-paid labor, efficient and economical. In our judg- 
ment, the same applies to every field—mechanical, professional, industrial, 


or business. 
PRACTICE OF LAw DEFINED 


Under the law of this State, an applicant for an attorney’s license 
must have at least two years’ college training, three years in a law office, 
or three years in an approved law school and one year of clerkship in a 
law office, and be recommended by the Character Committee of the Bar 
Association of the County from which he comes, before he is permitted 
to enter the examination, and the examination is so difficult that he has 
but a 45% chance of passing. After he obtains his license and is ad- 
mitted, his conduct is under the supervision of the Supreme Court of 
this State, and subject to censure, suspension and disbarment, if necessary. 
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Lately there has grown up in this State the idea that persons and 
corporations not qualified, licensed or under the supervision of the Su- 
preme Court, can practice law. 

What is the practice of law? Decisions have defined it as: 

“The giving of advice or rendition of any sort of service by any 
person, firm or corporation when the giving of such advice or rendition 
of such service requires the use of any degree of legal knowledge or 
skill.” (52 Am. Bar Ass’n Rep. 1927, p. 382.) In the Matter of Duncan 
83 S. C. 186, 65 S. E. 210, 24 L. R. A. (n. s.) 750, it is said: “It is too 
obvious for discussion that the practice of law is not limited to the con- 
duct of cases in Courts. According to the generally understood definition 
of the practice of law in this country, it embraces the preparation of 
pleadings and other papers incident to actions and special proceedings and 
the management of such actions and proceedings on behalf of clients 
before Judges and Courts, and in addition, conveyancing, the preparation 
of legal instruments of all kinds, and, in general, all advice to clients and 
all action taken for them in matters connected with the law.” 

The Supreme Court of the United States gives the following 
definition : 

“Persons acting professionally in legal formalities, negotiations or 
proceedings by the warrant or authority of their clients may be regarded 
as attorneys at law within the meaning of that designation as employed 
in this country.” (Savings Bank v. Ward, too U. S. 195, 25 L. ed. 621). 
Thornton on Attorneys at Law (sec. 69) defines the practice of law in 
the same terms, and the substafice of this definition has been approved 
in a number of other jurisdictions. (People v. Alfani, 227 N. Y. 334; 
125 N. E. 671.) 

In the case of Illinois State Bar Association and Chicago Bar Asso- 
ciation v. Peoples Stock Yard State Bank of Illinois, the bank was con- 
victed of contempt and fined $1,000, and the following facts were founded 
in the practice of law: 

They conducted proceedings in the Circuit, Superior and Probate 
Courts of Cook county under cover of the names of licensed attorneys, 
who were its salaried employees and appropriated to its own use the 
fees allowed to or charged by these attorneys. For several years it also 
examined abstracts of title and rendered legal opinions thereon, prepared 
and attended to the execution of wills for its customers and others and 
furnished the legal advice necessary to the performance of these services, 
all by the use of the names of the attorneys employed by it, and has 
appropriated to its own use the attorneys’ fees charged and collected for 
all such services and advice, citing the following cases : People v. Schreiber, 
250 Ill., 345; People v. Alfani, supra, 227 N. Y., 334; People v. Title 
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Guarantee and Trust Co., 227 N. Y., 366, 125 N. E. 666; In re Eastern 
Loan and Trust Co. 288 Pac. (Ida.) 157. 

In New Jersey the practice of law is set out and defined by Statute— 
P. L. 1924, p. 308. 

“Sec. 1. It shall be unlawful for any person not duly licensed as 
an attorney or counselor-at-law, or for any corporation, to engage in 
this State in the practice of the law or to hold himself or itself out to 
the public, either alone or together with, by or through any other person, 
whether such other person is duly licensed as aforesaid or not, as engag- 
ing in or entitled to engage in the practice of the law, or as rendering 
legal services or advice, or as furnishing attorneys or counsel in legal 
actions or proceedings of any nature, or to assume, use or advertise the 
title of lawyer or attorney-at-law, or equivalent terms, in the English 
language or in any other language; proviso——. 

“Sec. 2. It shall be unlawful for any person unlicensed as an attorney 
or counselor-at-law, or for any corporation, to solicit for himself or itself, 
directly or indirectly, any claim or demand for the purpose of taking 
any legal action thereon, or to represent any person in the pursuit of 
any legal remedy, or to represent any person suing or sued or threatened 
with suit or about to sue or be sued in any legal action or proceeding ; 
proviso——. 

“Sec. 3. The term ‘practice of the law’ as used in this Act shall 
include the engaging in the practice of preparation of wills or conveyances. 

“Sec. 4. The fact that any agent or employee, or any individual or 
any officer, trustee, director, agent or employee of any corporation shall 
be a licensed attorney or counselor-at-law shall not be held to enable 
such person or corporation to do the Act or Acts prohibited by this 
Act, nor shall such fact be a defense to any violation of the provisions 
of this Act.” 


LEGISLATION 


In New Jersey different corporations and individuals have made it 
their business from time to time to go to the Legislature and have laws 
passed to enable them to practice law without being qualified, licensed, or 
supervised by the Supreme Court. 

P. L. 1913, p. 358. Practicing law without a license was made a 
misdemeanor. 

P. L. 1924, p. 308. The Crimes Act was supplemented by setting 
out in various sections what was the practice of law and making the 
same a misdemeanor to practice law without a license. 

By sec. 5, this Act did not apply to searching or insuring titles to 
real estate, or legal advice, or the preparation and execution of documents, 
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or trust companies acting as trustee, executor, administrator, guardian, 
assignee, receiver, or otherwise, or persons engaged in leasing, sale or 
exchange of real estate or personal property, or loaning money on mort- 
gages on real or personal property, and all documents incidental to the 
same; real estate brokers, persons or companies engaged in incorporating 
companies; the drawing of by-laws and all proceedings necessary, and 
to permit the same persons to employ any licensed attorney or counselor- 
at-law about their affairs directly or indirectly, and organizations doing 
charitable and benevolent work. 

P. L. 1927, p. 498. Makes it unlawful for any person unlicensed as 
an attorney or counselor-at-law, or any association or corporation en- 
gaged in the business of mercantile, collection agency or adjustment 
bureau, to solicit anyone to do business with it for a definite time for a 
definite sum. 

P. L. 1928, p. 70. Amends sec. 5, Laws of 1924, p. 308. Permits 
Masters in Chancery not attorneys to have the benefit of the exemption 
expressed in P. L. 1924, p. 308, Sec. 5. 

P. L., 1931, p. 899. Permits State Banks to search and guarantee 
titles to real estate. 

From the above it can be seen that corporations and others have 
been authorized to practice law without being either qualified, licensed, 
wr under the supervision of the Supreme Court. 





IN RE SINGER 


(Court of Errors and Appeals, Oct. 19, 1931) 


Contempt—1i. In order to punish a person for contempt of Court for violation 
»f an order, judgment, or decree of Court, it must appear that such order, judgment, 
or decree has been personally served on the one charged or that he has had actual 
notice of the making of such order or the rendition of such judgment or decree. 

2. Disclaimer of intentional disrespect or design to embarrass the due adminis- 
tration of justice is, as a rule, no excuse, especially where the facts constituting the 
contempt are admitted, or where a contempt is clearly apparent from the circum- 
stances surrounding the commission of the act. Disavowal of any intention to 
-ommit a contempt may, however, extenuate or even purge the contempt. 

3. In the cause under review, the proofs are that the appellant had no actual 


knowledge of the decree of the Court of Chancery or of the proceedings in fore- 


Py oO 


Yeld, that. under such circumstances, the acts of appellant were not contemptuous, 
and the judgment should be reversed. 

Appeal from Court of Chancery. 

Proceeding to punish Harry Singer for contempt of Court. From 
a decree adjudging him guilty of contempt and imposing a penalty he 
appeals 

Mr. Russell E. Watson for Appellant. 

Mr. Paul W. Ewing for Respondent. 
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CAMPBELL, J: This is an appeal from a decree of the Court of 
Chancery adjudging appellant guilty of contempt of that Court and im- 
posing upon him a penalty, by way of punishment, of $50. 

The facts are that appellant, a plumbing contractor, had a contract 
with the Bazim Construction Company, Inc., for the plumbing and heating 
work and fixtures in three buildings being erected by such Company. 
The lands upon which such buildings were being erected were mortgaged. 
Defaults occurring under such mortgages, proceedings to foreclose same 
were instituted. Such proceedings were instituted May 11, 1928; final 
decrees were entered November 22, 1928. After final decrees were 
entered, and, on November 23, 1928, appellant removed from the build- 
ings certain fixtures. 

After sale on February 6, 1929, under executions issued under the 
aforesaid final decrees, this removal of fixtures was discovered, and 
the holder of a second mortgage, entitled by such decrees to participate 
in the funds raised by such sales, initiated these proceedings leading to 
the adjudication of contempt as against the appellant. 

The Court below held that this act of the appellant amounted to an 
unlawful interference with the proper execution of its legal processes 
and decrees because it went to destroy or remove the subject-matter of 
the litigation, and therefore was a criminal contempt. 

It seems apparent that the subject of the proceedings to foreclose 
a mortgage is the mortgaged premises. 

It is said to be a contempt of Court, “to wilfully destroy, remove, 
conceal or dispose of the subject matter of the litigation pending the 
proceedings.” 9 Cyc. 8, par. D; 13 C. J. 9, § 11. 

The fact is that the appellant was called upon to answer for a criminal 
contempt; found guilty of the charge; and a fine was imposed as punish- 
ment. 

The Court below found that it had not been established that the 
appellant had actual knowledge of the foreclosure proceedings, but held 
that, having knowledge of the existence of the mortgages, he was thus 
put upon notice to inquire, and such inquiry would have made known 
to him such proceedings and the final decrees thereunder, and that he 
must therefore be deemed to have been in the same position as if he had 
actual knowledge thereof. 

With this we disagree. The appellant was not a party to the fore- 
closure proceedings, and therefore had no notice thereof by service of 
any process thereunder. It was not established that he had any other 
notice, and so the Court below held. 

Now it seems to be the rule that, “in order to punish a person for 
contempt of Court for violation of an order, judgment, or decree of 
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Court, it must appear that such order, judgment or decree has been per- 
sonally served on the one charged or that he has had actual notice of 
the making of such order or the rendition of such judgment or decree.” 
g Cyc. 12, § 7; 13 C. J. 17, § 22;6 R. C. L. 504, § 16. The only excep- 
tion cited in the last authority is an injunction abating the maintenance 
of a liquor nuisance where a lessee is bound by such decree, although 
he is not a party to the proceeding; this being upon the theory that the 
judgment operates upon the property as well as upon the person of the 
defendant; and the lessee takes the property subject to the restriction 
and the burden imposed thereby. This is a situation radically and 
fundamentally different from that presented in the case before us. 

And again there is a further rule: “Disclaimer of intentional dis- 
respect or design to embarrass the due administration of justice is, as a 
rule, no excuse, especially where the facts constituting the contempt are 
admitted or where a contempt is clearly apparent from the circumstances 
surrounding the commission of the act. Disavowal of any intention to 
commit a contempt may, however, extenuate or even purge the contempt.” 
9g Cyc. 25; 13 C. J. 45, § 61. 

In the case before us, the proofs upon the part of the appellant are 
clear that no contempt was intended, and further that the removal of 
the property was at the suggestion of the President of the corporate 
owner of the mortgaged lands. This was denied, leaving the truth in 
doubt, but much in favor of the appellant. 

Under all the circumstances, we conclude the acts of the appellant were 
not contemptuous, and the judgment below should be reversed. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


PuysiIciANS Not AccepTiInG PATIENTS 

The case of Childers v. Frye, 158 South Eastern Reporter 744, was an 
action by Mrs. Childers, as administratrix of the estate of her son, Conie 
Childers. It appears that the son, then twenty-two years of age, while 
riding in a motor vehicle driven by another party at rapid and reckless 
rate of speed, wa: thrown therefrom in turning a curve. His head struck 
a telephone pole, fracturing his skull and otherwise injuring him to such 
an extent as to render him unconscious. He was immediately taken to 
the hospital of which defendant was head physician and surgeon in charge. 
The evidence is somewhat conflicting exactly as to what transpired 

at the hospital. There seems to have been some discussion as to whether 
Childers was drunk and as to just what, if any, treatment was administered 
to him. It was claimed that defendant told the injured man’s companions 
to take him home or he would have to turn him over to the police. He 
was, in fact, taken home almost immediately and other physicians were 
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called to give him treatment. He died a few days later. Mr. Justice 
Brogden handed down the opinion of the North Carolina Supreme Court 
to which an appeal had been taken from the judgment of non-suit. A 
portion of the Court’s opinion is as follows: 

“A physician or surgeon is not bound to render professional services 
to every one who applies, and he may, therefore, by notice or special 
agreement, limit the extent and scope of his employment. Such is the 
simple law of contract. Of course a physician or surgeon could not make 
a contract with an unconscious man, and hence the ultimate test of liability 
would depend upon whether the physician actually accepted an injured 
person as a patient and undertook to treat him. Upon conflicting testi- 
mony, such undertaking or acceptance would ordinarily raise an issue 
for the determination of a jury. 

“In the case at Bar all the evidence tends to show that when the 
injured man was brought into the hospital that the defendant looked him 
over, and, upon discovering that the patient had been drinking, declined 
to accept him as a patient or to undertake the necessary treatment. Con- 
ceding that the defendant was not justified in assuming that Conie Child- 
ers was drunk, still the law did not compel him to accept the injured 
man as a patient.” 


PERSONAL INJURIES AND PROPERTY DAMAGE 


In Globe & Rutgers Fire Ins. Co. v. Cleveland, 34 South Western 
Reporter, Second Series, 1059, in an opinion by Associate Justice Swig- 
gart, the Supreme Court of Tennessee passes on the question whether 
pendency of an action for personal injuries from an automobile accident 
is ground for abatement of an action by an insurance company which has 
paid plaintiff for the damages to his car, and had taken an assignment 
of his rights against the other party to the accident. The Court says: 

“The authorities cited commit this Court to the view that the personal 
injuries sustained by Hunter and the injury to his property constituted 
only separate items of damage, on account of which he was entitled to 
prosecute a single cause against the wrongdoer. If in his suit to recover 
for his personal injuries he neglected to ask for his property damage, 
he cannot maintain in his own right a second suit therefor. ‘And, in this 
respect, there is no difference between actions founded upon torts, and 
contracts. In neither class of cases, can an entire, indivisible cause of 
action be split up into separate suits.’ Saddler v. Apple, 28 Tenn. (9 
Humph.) 342. 

“At the time the insurer in the case before us paid the loss under its 
contract of insurance, and obtained the written assignment from the in- 
sured, the latter’s action against the defendant was pending in the trial 
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Court and his declaration was subject to amendment by the addition of 
a count seeking damages for the injury to the automobile. If the insurer 
knew of the pendency of the action, it could have protected its interests 
under the assignment by tendering such an amendment, in the name of 
the insured and for its benefit. ‘In an action by the owner against the 
third person liable, the insurer which has paid the loss to the owner, under 
the practice in some jurisdictions, may and should intervene for the pro- 
tection of-its rights, and the amount recovered should be adjudged to the 
owner and insurer according to their respective interests.’ 

“If the insurer was ignorant of the pendency of the owner’s suit 
until after verdict therein, so that its right to intervene was lost, it could 
not have acquired thereby a right of action, legal or equitable, against the 
defendant, for the latter did nothing but respond to the owner’s suit which 
the owner had the legal right to prosecute, and could not defend on the 
ground that the insurer was not joined.” 

The Court concludes by saying in substance that the insured had 
only one cause of action, which could not be split by assignment of part 
of it to the Insurance Company, and consequently the later action was 
subject to plea in abatement. 

LOAFING STATUTE HELD INVALID 

in 1929 the Territory of Hawaii enacted a law, providing in sub- 
stance that any person who should habitually loaf, loiter or idle upon any 
public street or highway or in any public place should be guilty of a 
misdemeanor. On a prosecution of Camelio Anduha for violation of the 
Act, the Circuit Court of Hawaii held the statute unconstitutional and void. 
\n appeal was taken to the Supreme Court of the Territory, which af- 
firmed the judgment, and thereupon a further appeal was taken to the 
United States Circuit Court of Appeals of the Ninth Circuit, whose 
opinion handed down by Circuit Judge Rudkin is reported in 48 Federal 
Reporter, Second Series 171. Mr. Justice Rudkin, in agreeing with the 
outcome of the case in the Territorial Supreme Court, quotes from its 
opinion as follows: 

“Visitors, lured by the fame of our climate and of our natural scenery 
and the hospitality of our people, come here for recreation and pleasure. 
Many of them, having no other occupation, habitually but harmlessly idle 
or loiter upon our streets and highways. In their pursuit of happiness, 
which is a guaranteed right, they loiter before shop windows, pause to 
enjoy the changing colors of the ocean and to talk with friends. It would 
be shocking to say that so long as they are innocent of any wrong and 
conduct themselves with due regard to the rights of others and the good 
wrder of the community the Legislature has the constitutional authority to 
declare them misdemeanants and subject them to arrest and imprisonment. 
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“Also, there are persons who, taking advantage of the leisure they 
have on the Sabbath, habitually go for long hikes along the public highways. 
When weariness overtakes them they stop for rest. Attracted by the 
beauties of the landscape they loiter and idle for as long as they choose. 
The free use of the highway by others is not impeded and the public 
peace is not disturbed. Is the Legislature empowered to declare them law- 
breakers? Children, who have reached the age of legal responsibility, on 
their way to and from school, habitually loiter along the sidewalks. If 
the statute is constitutional they are in danger of imprisonment even 
though their manner of using the sidewalks is without probate injury 
or inconvenience to any one.” 

The Circuit Court Judge then proceeds to further discussion of the 
issues and comes to a conclusion expressed in the following language : 

“In any view we take of it, the Act trenches upon the inalienable 
rights of the citizen to do what he will and when he will, so long as his 
course of conduct is not inimicable to himself or to the general public 
of which he is a part.” 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re West Shore R. R&.—Application by the Company and a tax- 
payer for rehearing in the matter of the elimination of grade crossing 
at Fort Lee road, borough of Bogota, various new and old propositions 
made and considered. The Board dismissed the applications. Decision 
Oct. 26, 1931. Mr. John A. Hartpence and Mr. John G. Brennan for 
West Shore Railroad. Mr. Arthur T. Vanderbilt for Borough of Bogota 
and Various Property Owners. Mr. H. M. Brinkerhoff for Bogota 
Water Company. Mr. John D. Lynn for Bogart Memorial Reformed 
Church and Board of Education of the Borough of Bogota. Mr. C. S. 
Straw for Public Service Coordinated Transport and Public Service 
Electric and Gas Company. Mr. Louis G. Morten for Township of Tea- 
neck. Mr. William B. Beam on his own behalf. 


In re Erie R. R. Co.—Previous order to alter certain crossing at grade 
in town of Kearny modified, so that work shall begin by Oct. 15, 1931, 
and be completed by April 15, 1932. Decision Oct. 27, 1931. 


In re Pennsylvania R. R. Co.—Application to approve immediate 
transfer to it of 4,485 shares, and, later, 515 shares of capital stock of 
the Raritan River R. R. Co. Granted Oct. 28, 1931. | 
Another application by same Company to approve sale of two parcels 
of land in city of Burlington to The Holland Company. Approved Nov. 


4, 1931. 
Jenkins v. Commonwealth Water Co.—Complaint about water bill. | 
The Board found the first quarterly bill incorrect, and directed what bill 
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should be rendered, and without discontinuance of service. Decision 
Nov. 10, 1931. Mr. R. A. Jenkins for Complainant. Mr. Layton Crann 


for Respondent. 


In re Central R. R. Co. of N. Jersey —Petition to discontinue the 
operation of certain trains on its Freehold Branch between Freehold and 
Matawan as required by decision of the Board, February 19th, 1930, 
alleging that the volume of passengers carried is not sufficient to war- 
rant the further continuance of the scheduled service. ‘The Board ap- 
proved discontinuances stated in the order. Decision Nov. 10, 1930. 
Mr. A. H. Elder for Petitioner. Dr. P. F. Runyon and Mr. James A. 
McMahon for Borough of Freehold. 


In Re State Highway Commission—Petition for an order closing 
Williams avenue grade crossing, on the New Jersey & New York Rail- 
road upon the completion and opening to traffic of proposed overhead 
bridge on Route Number Six over said railroad right-of-way, in the 
borough of Hasbrouck Heights, Bergen county. Granted. Decision Nov. 
10, 1931. Mr. E. G. Scovel for State Highway Commission. Mr. J. P. 
Canny for New Jersey & New York Railroad Co. and Erie Railroad 
Co. Mr. Walter G. Winne for Riser Land Company. 

Another application by same Commission for an order closing the 
grade crossing at Upton Station on the Pennsylvania & Atlantic Rail- 
road Company, upon the completion and opening to traffic of proposed 
overhead bridge on Route No. Forty over said railroad right-of-way in 
the township of Pemberton, Burlington county. Granted. Decision Nov. 
10. 1931. Mr. E. G. Scovel for State Highway Commission. Mr. J. J. 
Summerill for Pennsylvania & Atlantic Railroad Co. and the Pennsyl- 


vania Railroad Co. 





ABSTRACTS OF SOME RECENT NEW JERSEY DECISIONS 


Executors—Failure to Account—Payment of Counsel Fees.—1. Fail- 
ure of executors, who were to become trustees of estate after final ac- 
counting, to fulfill duty to dispose of testator’s stock immediately on 
qualifying, resulting in loss to estate, could be considered in awarding them 
compensation, notwithstanding will authorized executors to retain stock; 
such authorization merely preventing surchange. 2. Executors’ payments 
of counsel fees made without Court’s authority are at executors’ personal 
risk—In re Chamberlain’s Estate, Prerogative Court, per Berry, Vice- 
Ordinary. (156 Atl. Rep. 42). 


Mandamus—Clerk Calling Election.—1. Application for mandamus 
requiring city clerk to call election should be denied, where clerk asserted 
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that petition for election lacked necessary signatures. 2. Errors of clerk 
in conclusions reached as to number of qualified persons signing petition 
for election cannot be reviewed by mandamus. 3. Certiorari is proper 
remedy to review errors of clerk in methods of investigation or conclu- 
sions as to number of qualified persons signing election petition —Ryer 
v. Holland, N. J. Sup. Ct., per Curiam. (159 Atl. Rep. 376). 


New Trial—Statement of Particulars.—Reasons for rule for new 
trial filed without written statement of particulars required by Court 
rule held insufficient.—First National Bank of Wharton v. Thomas, N. J. 
Sup. Ct., per Curiam. (156 Atl Rep. 35; Misc. Rep. 863). 


Attorney’s Negligence—Evidence—Account.—1. In action against 
deceased attorney’s estate for damages for attorney’s negligence, testi- 
mony of plaintiff’s attorney respecting conversations with deceased held 
competent. 2. Failure to present sworn account to deceased attorney’s 
estate did not bar action for damages for attorney’s negligence in invest- 
ing plaintiff’s funds.—Pull v. Nagle, N. J. Sup. Ct., per Curiam. (156 
Atl. Rep. 271; Misc. Rep. 987). 


Equity Pleading—Conciseness.—1. The Court may decide only the 
issues raised by the pleadings, and a decree must be limited to the issue 
decided. Beyond that a decree is a nullity. 2. The Chancery Act of 
1915 (Comp. St. Supp. § 33-114 et seq.) was intended to simplify equity 
pleadings. It requires concise pleading; it does not dispense with precise 
pleading. —Sixteenth Ward Bldg. & Loan Ass’n v. Louisi, Court of 
Chancery, per Backes, V. C. (108 N. J. Eq. 619; 156 Atl. Rep. 119). 


Administrator—W itness—Specific Performance.—1. A party to a 
suit against an administrator whose interest in the matter in litigation is 
not adverse to the estate represented by the administrator is not disquali- 
fied as a witness under section 4 of the Evidence Act. 2. A verbal con- 
tract to leave property at death, in consideration of personal service, is 
under the ban of the statute of frauds and will not be specifically enforced 
unless the services are of an exceptional character, not estimable at law 
by the ordinary pecuniary standards of value, and a fraud will be per- 
petrated if the statute be interposed.—Johnson v. Wehrle, Court of Chan- 
cery, per Backes, V. C. (Misc. Rep. 939; 156 Atl. 229). 


Broker’s Commissions.—1. Broker seeking commission need not 
show that he procured purchaser ready, able, and willing to buy, where 
contract promised commission if property was sold to one with whom 
broker or any one else had negotiated. 2. In action for brokerage fees, 
refusing instruction directly opposed to written brokerage agreement held 
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proper.— Shafer v. Berg Embroidery Works, N. J. Sup. Ct.. per Curiam. 
(156 Atl. Rep. 284). 

Injunction—Suit at lLaw—-Contempt._-1. A suit at law over issues 
which have already been fully determined both in this Court and the 
Court of Errors and Appeals will not be tolerated by this Court, but will 
he permanently enjoined. 2. Where the right to relief in one suit rests 
upon the same point or question which in essence and substance was liti- 
gated and determined in another already finally decided, the parties and 
those in privity with them are concluded, not only as to every matter 
which was offered and received to sustain or defeat the claim or demand, 


but as to every other admissible matter which might have been offered 


a 
rpose. 3. A continuous course of litigious or contentious con- 
duct by the institution of repeated suits for the same cause of action ts 
not only grossly oppressive upon litigants, but an imposition upon the 
Court and an exhibition of contumacy warranting severe censure, and 
t such conduct may result in severe punishment for con- 
tempt.—Mender v. Berwyn Estates, Court of Chancery, per Berry, V. C. 
1090 N. J. Eq. 111: 156 Atl Rep. 324). 
Principal and Agent—Attorney’s Knowledge.—Knowledge of an 


nt is chargeable to his principal although not obtained while he was 


acc > & 4 C 4 
concerned for the principal or in the course of the same transaction, pro- 
1 the principal. if acting for himself or through another agent, would 


have acquired the same knowledge——Reiners v. Hawthorne, Court of 
Chancery, per Bigelow, V. ¢ 100 N. J. Eq. 60; 156 Atl. Rep.) 


Insane Delusion—Deed.—1. An insane delusion is irrelevant upon 
he question of mental incompetency, unless it relates to the act under 
attacl The test of mental capacity is whether the subject possessed 

to understand in a reasonable manner the nature and 


Dk wiv aose 4 4 ui 4 
effect of the act he was engaged in. 3. A conveyance of all his possession 
2lid to one upon whom he is dependent, thus stripping himself, 


thou e fully understood and was not unfairly influenced, is such im- 
D1 =. ill not ermitted to stand, unless also it is shown 
that |} as independently and competently advised of the nature of the 


act and its consequences ——McCambridge v. Daly, Court of Chancery. 
per Backes. V.C. (109 N. J. Eq. 33: 156 Atl. Rep. 372). 
Reference—Exceptions to Report—Jury Trial—1. Mere fact of 
nsent to reference for stating account does not bring reference within 
neerning determination of controversies by arbitration. 2. On ex- 
eptions to referee's report. objection that referee failed to take oath held 


* 


too late. where party submitted himself to referee’s jurisdiction without 
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protest or objection. 3. Record showing nothing to contrary, presump- 
tion is that referee was fully qualified to hear testimony and make re- 
port. 4. Defendant not having reserved right of jury trial at time refer- 
ence was made, plaintiff held entitled to final judgment on confirmation 
Wolf v. Mosie, Hudson Circuit Ct., per Brown, J. (156 


Atl. Rep. 374). 


of report. 


District Court 
Court will be dismissed, where notice of appeal was not given as required 
by statute, notwithstanding order extending appellant’s time to perfect 
appeal. 2. Right to appeal exists by statute and not by grace of Court.— 
Zagerman v. Kenning, N. J. Sup. Ct., per Curiam. (156 Atl Rep. 422). 


Appeal.—1. Appeal from District Court to Supreme 





MISCELLANY 





SOME STATE NOTES 


Chief Justice William S. Gum- 
mere could have celebrated in No- 
vember the 55th anniversary of his 
married life, but, as he keeps no 
such anniveisaries except in a pri- 
vate way, little was heard about it. 
So, on a slightly later day (Nov. 
17th), he rounded out his 30th year 
as Chief Justice of this State, and 
heard motions as usual. 

On October 22nd, in the presence 
of about 700' persons, an oil por- 
trait of former County Judge Hy- 
men Lazarus, who died in 1924, 
was unveiled in the Court House 
in Jersey City. Tributes to him 
were paid by Judge Daniel T. 
O’Regan, who presided; former 
Judge Mark A. Sullivan, as Presi- 
dent and in behalf of the Hudson 
County Bar Association, and Judge 
Charles M. Egan. On the Bench 
with Judges O’Regan and Fgan 
were County Judges Robert V. Kin- 
kead and Thomas H. Brown and 
Circuit Court Judges Henry E. 
Ackerson and Thomas Brown. The 
artist was Jasso Salganik. 

It is unusual in these days to 
have a Justice of the Peace serve 
uninterruptedly by successive elec- 


tions for 28 years, but such was the 
case of Henry Trueman Griggs, of 
Ridgefield Park, Bergen county, 
who died on Nov. 17th, aged 68 
years. He was born in New York 
City, but went west and edited a 
newspaper in South Dakota, and 
for eight years published and edited 
the “Ridgefield Park Bulletin.” At 
his death the flag of the Town Hall 
was displayed at half staff. 





NEW UNION AND MIDDLESEX 
COURT RULES 


Judge Cleary has promulgated 
new Rules concerning motions and 
commercial causes in Circuit and 
Supreme Court issues in Union 
and Middlesex counties, as_fol- 
lows : 


PRACTICE REGULATING MoTIoNS 


1. The practice of hearing mo- 
tions daily between g:o0 A. M. and 
9:30 A. M. is discontinued. 

2. Motions will be heard on 
every other Friday during the per- 
iod that the Court is in session. 

3. Motions shall be noticed for 
9:30 A. M. at the Court House in 
the County in which the Judge is 
sitting at the time noticed for mak- 
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ing the motion, viz., either Union 
or Middlesex. 

4. Motions in cases pending in 
Middlesex County may be argued 
before the Court in Union County 
and vice versa. 

5. The Clerk shall prepare for 
the use of the Court a list of the 
motions to be made, which shall 
be arranged and the motions on 
which shall be heard in accordance 
with the order of priority in which 
the notice of the motion shall be 
filed with the Clerk. 


COMMERCIAL CAUSES 


lor the purpose of providing for 
a more speedy trial of commercial 
cases and particularly those where 
it appears probable that the com- 
plaint or defense may be frivolous 
or sham, the following provision is 
made, viz. : 

Whenever a motion shall be made 
in a commercial case to strike a 
complaint or an answer upon the 
ground that it is frivolous or sham, 
and such motion is denied and it 
appears probable that such com- 
plaint or answer may be frivolous 
or sham, such cause may, in the 
discretion of the Judge, and upon 
application for that purpose be 
placed upon the calendar for trial 
at an early date. 





BERGEN JURY PANEL REJECTED 


At the opening of the September 
Term of Court in Passaic county, 
Mr. Justice Daly, discovering the 
panel of 35 grand jurymen con- 
tained 14 office-holders, he dis- 
missed them from the panel. Now, 
on November 18 last, when the 
pane! of a Bergen county petit jury 
of 600 names, submitted to Mr. 
Justice Parker for approval, was 
found to contain various office- 
holders and politicians of both poli- 
tical parties. the Justice sent a let- 


ter to the two Jury Commissioners, 
Sheriff Reilly and Edward A. 
White, as follows: 

“In looking over the list of petit 
jurors submitted by you for the 
Term of December, 1931, I find it 
so generally unsatisfactory as to 
be obliged to exercise the power 
committed to me by law and cancel 
the whole list, and am accordingly 
sending you herewith a_ specific 
notice to that effect, a duplicate of 
which is being filed in the county 
clerk’s office. 

“It will therefore be your duty 
to prepare and submit a new list in 
time to use it at the drawing of 
jurors for the December term. In 
order to give you a reasonable time 
for this purpose, I will hold the 
order for the drawing for a few 
days; and, as mentioned in the 
notice, a new list should be submit- 
ted on or before November 28. 

“Among the unsatisfactory fea- 
tures of the jury lists that have 
been submitted recently in Bergen 
County is the presence upon them 
of the names of parties conspicu- 
ously identified with politics on one 
side or the other, including not only 
office-holders, but members of the 
two principal County Committees ; 
and accordingly take this oppor- 
tunity of particularly requesting 
you, when making up the new list 
called for by the notice, to refrain 
from placing on such list the name 
of any member of the County Com- 
mittee of either principal political 
party.” 





BOOK NOTICE 


PATENT RIGHTS FOR SCIENTIFIC 
Discoveries. By C. J. Hampson, 
of Gray’s Inn, London. Indian- 
apolis: The Bobbs-Merrill Co., 
1930. Pp. 286. 


This book is late in reaching our 
table, but the subject is one in 
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which all who have ever considered 
scientific property rights must feel 
interested. It was prepared for a 
Foundation prize in 1929, one open 
to lawyers throughout the world, 
and received it above all others who 
contested. The question of how a 
scientist can obtain a real share in 
the profits made possible by his 
discoveries is the burden of the 
book. What progress has the move- 
ment made in Europe; just what 
are for and against the policy in- 
volved ; how can the measures sug- 
gested receive legal sanction all 
over the world; these topics are 
treated with wide knowledge of 
facts and should lead to tangible 
results. 





OBITUARIES 


Mr. Avsert S. MARCH 


Mr. Albert Stanley March, New 
Brunswick lawyer, was found dead 
in the Raritan Canal Lock there on 
October 23rd. He had left home 
at 46 Union street early for a cus- 
tomary morning walk, and only in 
the evening was he discovered dead 
in the water. One arm was broken 
and a bruise appeared in one ear. 
It is supposed he accidentally fell 
over the canal chain, and, being un- 
able to swim, drowned. 

Mr. March was the son‘ of 
Joseph H. and Josephine E. (Stan- 
ley) March, the former a promin- 
ent merchant in New Brunswick 
and a soldier in the Civil War, and 
was born in that city March 4, 1876. 
He was graduated from the New 
Brunswick High School in 1894; 
studied law with Senator James H. 
Van Cleef, and was admitted to the 
New Jersey Bar as attorney at the 
February Term, 1900, and as coun- 
selor at the November Term, 1909. 
He became at first associated with 
Hon. Robert Adrain, and in 1907 
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with Hon. Freeman Woodbridge, 
the firm of Woodbridge & March 
continuing until 1911. During 1903 
and 1904 he served as an Alderman 
of the city. He belonged to a large 
number of clubs and associations. 
He married, November 9, 1905, 
Anna Elizabeth, daughter of George 
and Imogene B. (Parsell) Kuhn, 
and had several children. 


Hon Witiiam N. Runyon 


Judge William Nelson Runyon, 
of Plainfield, N. J., died at his 
residence on November gth after 
an illness of more than one year. 
In fact, he had been a sufferer for 
years with asthma, later aggravated 
by heart trouble. The immediate 


cause of death was uraemic poison- 
ing. 

The Judge was born in Plainfield 
March 5, 1871, being the son of 


Hon. Nelson and Wilhelmina Fran- 
ces (Trow) Runyon, and was de- 
scended from the Huguenot family 
of Rognions, who settled in Piscata- 
way township, Middlesex county, 
this State, near the middle of the 
17th Century. He attended the pub- 
lic schools and, while a student at 
the Plainfield High School, was 
prominent in glee clubs and min- 
strel shows, and in his senior year 
was elected President of his class. 
In 1892 he was graduated from 
Yale University with the degree of 
A. B. While at Yale he was elected 
to Delta Kappa Epsilon and Scroll 
and Key. Two years later he re- 
ceived his LL. B. from New York 
University Law School and was ad- 
mitted to the Bar there. He was ad- 
mitted to the New Jersey Bar as 
attorney at the June Term, 1898. 
and as counselor three years later. 
He began to practice law with 
his father, the firm of Runyon & 
Runyon being formed when _ the 
son was admitted to the Bar. In 
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1897, when twenty-six years old, 
he was elected to the City Council. 
He served two terms, and was next 
elected City Judge, serving two 
years. In 1914 he was drafted for 
the Assembly, and was made ma- 
jority leader. After three years in 
the lower branch he was elected to 
the State Senate. Although he did 
not follow Theodore Roosevelt into 
the Progressive party in the 1912 
split, he was a member of the Pro- 
gressive wing of the Republican 
party throughout all his public 
career. 

In the Senate he was the leader of 
the faction opposed to Governor 
Walter E. Edge, now Ambassador 
to France. When Senator Runyon 
and Senator (now Justice) Case 
were deadlocked on a choice for 
President of the Senate, rather 
than throw the contest into the 
floor of the Senate, the contenders 
drew lots and Runyon won. In the 
Spring of 19190, when Governor 
Edge resigned to enter the United 
States Senate, Runyon became Act- 
ing Governor, serving until Janu- 
ary 13. 1920. He sought the nomi- 
nation for Governor in the primary 
that year, and in the four-sided con- 
test he beaten. Three years 
later he was nominated for Gover- 
nor, but was defeated by George 
S. Silzer. On December 30. 1922. 


—— 
was 
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President Harding appointed him 
Judge of the United States Circuit 
Court for the District of New Jer- 
sey, and this position he retained 
until his death. 

His humanity was always evident 
in his Court decisions. Where 
poverty drove a man to commit 
some minor breach of the law, help 
was extended. For many years he 
was a member and official of the 
old Park Avenue Baptist Church 
in Plainfield and served as Super- 
intendent of the Sunday School. 
He was teacher of the “Three C’s” 
Bible class of young men up to the 
time of the merger of the church 
with the First Baptist Church, and 
previous to that time was also 
teacher of the William N. Runyon 
Bible class of young men at Hope 
Chapel. After the merger of the 
two Baptist churches he did not 
continue the same affiliations. 

Judge Runyon was a _ charter 
member and the first exalted ruler 
of Plainfield Lodge of Elks and was 
also prominent in Masonry, the 
Knights of Pythias and Order of 
Moose. 

On Jan. 1, 1913 he married Miss 
Florence M. McDonald, of Eliza- 
beth, by whom were several chil- 
dren, and they also adopted two 
other children. 














